June 25, 1767. 


ANSWERS 


F O R 


JAMES CHAPLINE of Caollieſton, 
TO THE 


PETITION of Mr. Walter Ogilvy of Clo- 
va, George Skene of Skene, and Thomas Miln 
of Ardoune. 


HE Reſpondent having, in ſome late Meetings 
of the Commiſſioners of Supply for the Coun- 
ty. of Forfar, diilented from certain Meaſures, 
which the Petitioners thought proper to follow, 
but which have ſince been condemned, not only in this 
Court, but likeways in the laſt Reſort, the Petitioners endea- 
voured to avail themſelves of a Miſtake in the Nomination, 
in which the Reſpondent is named George Chapline of Collic- 
eon, inſtead of James Chapline of Colliefton. 

With this View an Action was brought at their Inſtance 
againſt him and other two Gentlemen, viz. Alexander Stra- 
chan of Tarry, and Dr. n Ozituy of Qutich, in which they 
inſiſted, 11929, To have it found and declared, that the De- 
fenders had no Right to act as Commiſſioners of Supply. 
And, 2do, That they thould be found liable in a Penalty of 
201. Sterl; ng cach, for every Time they acted in that Cha- 


racter. 


A This 


[3 

This Action having come in courſe before the Lord Fllck, 
Ordinary, his Lordſhip aſſoilzied the whole Defenders ; bur, 
upon adviſing a Petition for the Purſuers, and Anſwers for 
the Defenders, your Lordſhips pronounced an Interlocutor 
upon the 4th of March laſt, in the following Terms : Find, 
That James Chapline of Collieffon, and Dr. John Ogilvy of 
* Puich, ought to be continued on the Roll of Commiſſion- 
% ers: But find, that Alexander Strachan of Tarry has no 
„ Fitle to be continued on the ſaid Roll, but find him not 
* liable in the Penalties of the Act; and decern.“ 

Againſt this Interlocutor, in ſo far as it finds, that the Re- 
ſpondent ought to be continued on che Roll of Commiſſion- 
ers, the Purſuers have preferred a Petition, upon which the 
following Obſervations are humbly offered. 

The Objection to the Reſpondent's Right to act as a Com- 
miſſioner of Supply, is altogether founded upon the acciden- 
tal Miſtake of his being named George Chapline of Collie- 
ton, inſtead of James Chapline of Colligſton, in the Supply- 
act for the Year 1762, to which the Act for the Year 1766 
refers; and, in order to account for this Miſtake, it is al- 
ledged, that the Reſpondent had an elder Brother named 
George, who, after his Father's Death, came to be appointed 
a Commiſſioner of Supply, and acted as ſuch, and that, al- 
though he died about eight or nine Years ago, his Name was 
ſtill continued in the ſubſequent Supply-acts. 

But the real Fact is, that the Reſpondent's Father died in 
June 1746, and that his elder Brother, George, died in Hol- 
land upon the 18th of November thereafter, before he arrived 
at the Years of Majority, and never could be named as a 
Commiſſioner of Supply. This being the Caſe, it is plain, 
that the Reſpondent, who 1s the only Perſon of the Name of 
Chapline in the whole County, and who is Proprietor of the 
only Lands that paſs by the Name of Collieſton in that Coun- 
ty, muſt. have been the Perſon whom the Legiſlature meant 


do 


to appoint as a Commiſſioner of Supply, by inſerting George 
Chapline of Colhefton in the Nomination. 

The Petitioners have been pleaſed'to reſort to the Law of 
England, from whence they quote Authorities, to ſhow, that 

a Miſtake in a Perſon's Chriſtian Name mult be fatal to all 
4 Inſtruments, as well Declarations and Pleadings, as 
Grants and Obligations: But, however it may be competent 
by the Law of that Country, for a Perſon to avail himſelf of 
a AMilhomer, in order to found a Defence againſt a Proſecu- 


tion; yet the Reſpondent is informed, that it cannot be 


laid hold of againſt him, in order to deprive him of a Right 


or Privilege that was meant to be conferred upon ham. Thus, 
Lands, given to Robert Earl of Pembroke, whoſe Name was 


Henry, and to George, Biſhop of Norwich, whoſe Name was 
John, were held to be good Grants, Coke, 1ſt Inſt. § 3d. 


The ſame Thing 1s likeways laid down even 1n one of the 


Authors, quoted by the Petitioners, wiz. Facob's Law-dic- 


tionary, voce, Miſnomer : Nomen eſt quaſi rei notamen, and 
cc 


** Perſon ; and where a Perſon is deſcribed, ſo as that he may 


be certainly diſtinguiſhed and known from other Perſons, 
the Omiſſion, or, in ſome Caſes, the Miſtake of the Name, 
{hall not avoid the Grant, 11 Rep. 20, 21.—And, if the 
Name of a Party 1s miſtaken, the Judges ought to mould 
a ſmall Miſtake therein, to make good a Contract, Oc. and 
* ſo as to ſupport the Act of the Party by the Law, 
«  Hob.: 1266” Nay, even in Caſes of a criminal Nature, 
a Mi/nomer of the Chriſtian Name is not generally held to be 
ſufficient to caſt an Indictment, it being competent to the 
King to aver connus par. Pun no/me et Pautre, as may be ſeen 
from Lord. Hales's Pleas of the Crown, Part 2d, Cap. 3oth, 
Page 238. 

The Petitioners Iikeways reſort to a late Deciſion of this 
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Court, in the Complaint for reducing the Election of Magi- 
ſtrates and Counſellors for the Burgh of Anſtruther Eaſter, 
made. 


was invented to make a Diſtinction between Perſon and 


made at Michaelmas 1765, where an Objection, that George 
Brown, one of the Counſellors, was not mentioned in the 
Complaint, or in the Warrant for Service, was ſuſtained as 
effectual to bar all Froceedings, although a Warrant was 
prayed for, and pranted, for ſerving the Complaint upon 
Thomas Brown, and that there could not be a Doubt that 
George Brown was the Perſon thereby meant and intended. 
But this Caſe is extremely different from the preſent. The 
Warrant given was to ferve the Complaint upon Thomas 
Brown ; but the Meflenger's Execution bore, that, in virtue 
thereof, he had lawfully cited ſaid George Drown; and as 
the direct Tendency of the Complaint was to forfeit the Burgh 
of its Exiſtence as a Corporation, your Lordſhips ſcemed to 
think the Reſpondents intitled to lay hold of this Blunder, 
But, in the preſent Caſe, where the Miſnomer is pleaded up- 
on, in order to deprive the Reſpondent of a Right, which 
was undoubtedly meant to be conferred upon him, he ap- 
prehends that a very different Rule ought to take place. The 
Favour lies altogether upon his Side; and therefore it is ſuf— 
ficient, / ſatis conflet de perſona. No that atis conſlat de per- 
[ona cannot be diſputed, ſeeing that he is the only Perſon of 
the Name of Chap/mc in the whole County, and is Proprie- 
tor of the only Lands within that County that paſs by the 
Name of Colliefton, The Petitioners are indeed pleaſed to 
ſuppoſe, that the Reſpondent's elder Brother, George, had 
been named amongſt the Commiſſioners of Supply, and that 
his Name was continued, upon the Suppoſal that he remain— 
ed alive. But it has already been obferved, that this is a 
Miſtake in point of Fact, and that the ſaid Georve, who died 
in a few Months after his Father, during the Receſs of Par— 
lament, never could be named as a Commuſioner of Supply. 
The Petitioners alſo refer to an Act pailed in the third Year 
of his preſent Majeſty, intituled, An Act for rectifying 41. 
tales in the Names of jeveral of the Commiſjraners, &c. From 
| whence 


whence they infer it to have been the Sentiment of the Le- 


giſlature, that no Perſon can act as a Commiſſioner of Sup- 


ply, whoſe Name is miſtaken in the Act of Parliament. But 


although capital Miſtakes, ſuch as render it altogether un- 
known what Perſons were meant to be appointed as Com- 
miſſioners, might make it neceilary to rectify ſuch Miſtakes, 
yet it will not follow, from the Act referred to, that every 


trivial Miſtake in the Manner of Spelling, or in the Chriſtian 
Name, ſhould have the Effect to prevent the Perſon whom 


the Legiſlature meant to appoint as Commiſſioner, from act- 


ing in that Capacity, if, by his Deſignation or otherways, 


ſatis conſtet de perſona. 


The Reſpondent obſerves, that the Petitioners likeways 


pray for Expences of Procets. At firſt they inſiſted for Re- 
covery of Penalties ; but, upon its being anſwered, that the 
Clauſe of the Statute impoling the Penalty, was expreſly con- 


fined to the Perſons inſerted in the Nomination, who pre- 


ſumed to act without being poſſeſſed of 100 J. Scots of va- 
lued Rent, they diſcovered that this Demand was totally in- 


conſiſtent with their other Plea, in which they endeavoured. 


to maintain, that the Reſpondent was not included in the 
Nomination. They therefore departed from this Concluſion 
of their Libel, with regard to the Penalties ; but, at the ſame 
time, inſiſted, that he ſhould be found liable to them in Da- 
mages; and now they have likewiſe given up that Claim, 
confining their Demand to the Expences of Proceſs, But 
even though your Lordſhips ſhould incline to be of opinion, 
that the Reſpondent has no Right to act as a Commiſſioner 


of Supply, he is hopeful that you will ſee no Cauſe for con- 


demuing him in Expences. The Petitioners cannot pothbly 
qualify any Damage that they ſuſtained through the Reſpon- 
ent's thing upon him to vote in the Queſtions that came 
bo the Meeting of the Commiſſioners of Supply, upon the 
20th at Septerber laſt; it 45 poſſible, that he might never 
B attend 
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attend another Meeting; and, if he ſhould do fo, the Com- 
miſſioners of Supply were under 11 Obligation to ſuſtain 
his Vote, upon the Suppoſition of his having no Title to act, 
and might even have refuſed him Acceſs to the Court- room. 
This being the Caſe, an Action of Declarator was altogether 
unneceſſary, and could only be brought with a view to ha- 
raſs the Reſpondent, by putting him to Trouble and Ex- 
pence, or in the Expectation of recovering a few Penalties, 
which the Petitioners ſeem to have thought every Perſon ſub- 
jet to, who had not a proper and legal Title to act in the 
Character of a Commiſſioner of Supply. lt 1s therefore ſub- 
mitted to your Lordthips, that theſe Petitioners come with a 
very bad Grace to demand the Expences of a Proceſs, the 
frincipal Concluſion whereot they have found themſelves 
obliged to give up. 

Upon the whole, it is hoped your Lordſhips will have no 
Duhculty of adhering to your former Interlocutor. 


In reſpect whereof, &c. 
AL E X. WIGHT. 


